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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Sessions Case No. 61(U) 2015 
(Arising out of G.R. Case No. 201/2014) 

U/S 448/302 IPC 
 

PRESENT:     Sri Chatra Bhukhan Gogoi, AJS, 
 
Committed by:-Mr. R. Lal, Addl. CJM, Udalguri,  

 
 

Charge framed on:-9.6.2015. 
 

State of Assam 
-Vs - 

Jagu Hembram....Accused person. 
 

Date of Recording Evidence on –19.6.15, 8.7.15, 3.8.15, 10.8.15, 

                                               12.10.15, 6.1.16. 

Date of Hearing Argument on – 19-03-2020 

Date of Delivering the Judgment on – 23-11-2020 

 

Appearance: 

Advocate for the State---------Mr. A. Basumatary, Ld. P.P. 

Advocate for the Accused-----Mr. J.K.Brahma, Ld. Advocate. 

JUDGMENT 
 

1.  The prosecution case, in brief, is that on 17.3.2014 one Smti. 

Marangmai Tudu lodged an FIR in Udalguri PS alleging inter alia that on 

16.3.2014 at about 9.30 p.m. Sri Jagu Hembram called her husband Gopin 

Hembram to come out from his residence and then attacked him repeatedly 

with a dao in his hand causing him instantaneous death on the courtyard. After 

committing the murder, accused immediately fled away from the scene. When 

however, she made hue and cry, villagers gathered on the spot and came to 

know about the incident. Hence this case.  

 

2.  Following the information, Udalguri police station registered a case 

being Udalguri P.S. case No.30/2014 U/S 448/302 IPC and took up 

investigation.   
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3. During the course of investigation police  visited the place of 

occurrence, drew sketch map (Ext.4), recorded the statements of the 

witnesses U/S 161 Cr.P.C., did inquest and  post-mortem (Ext.3), seized one 

dao with bamboo made handle having blood stain vide (Ext.1), sent the same 

for  chemical examination at Forensic Science Laboratory, Guwahati which 

submitted its report (Ext.2) and finally on completion of investigation laid the 

charge sheet against accused Jagu Hembram U/S 448/302 IPC vide (Ext.5).  

  

4. In the course of time, when accused entered his appearance in court 

learned Addl. Chief Judicial Magistrate, Udalguri after due compliance of 

Section 207 Cr.P.C. vide order dated 21.5.2015 committed the case record to 

the court of Sessions for trial.   

 

5. Receiving the case record on committal, the then Sessions Judge 

registered a Sessions case being Sessions case No.51(U)/2015  and vide the 

same order dated 9.6.2015 framed charges against accused Jagu Hembram  

U/S 448/302 IPC after hearing the learned lawyers appearing for both sides. 

The particulars of the offences on being read over and explained accused 

pleaded not guilty and claimed trial.  

 

6. During the course of trial, the prosecution, in order to bring home the 

guilt of accused, examined as many as 10 (ten) witnesses namely- Mangal 

Hembram as PW1, Ramesh Tudu as PW2, Durga Murmu as PW3, Smti. 

Marangmai Tudu as PW4, Dr. Jayanta Kr. Deka as PW5, Shyam Tudu as PW6,  

Chunkoi Hembram as PW7, Smti. Manti Murmu as PW8, Nitai Ch. Rai as PW9 

and Dipankar Gogoi as PW10.  

 

7. Concluding prosecution evidence, accused Jagu Hembram was 

examined U/S 313 Cr.P.C. but, he denied the prosecution evidence and 

pleaded his innocence. However, on being asked, accused declined to adduce 

defence evidence. His plea is total denial of the prosecution case.  
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8. Points for determination:- 

 

(i)  Whether on 16.3.2014 at about 9.30 p.m. accused Jagu Hembram 

committed house trespass by entering into courtyard of the informant 

Marangmoi Tudu with a view to commit an offence as alleged? 

 

(ii) Whether on 16.3.2014 at about 9.30 p.m. accused Jagu Hembram 

committed murder of Gopin Hembram by intentionally causing him death by 

attacking him with a dao and thereby committed an offence punishable U/S 

302 IPC as alleged? 

 

9. Discussion, Decision and reasons for such decision:- 

 

I have heard the arduous contention of the learned lawyers appearing 

for both sides and carefully gone through the evidence on record. 

 

10. Before coming to final conclusion, it would be apposite to first discuss 

what the witnesses (PW1 to 10) have said in court. 

 

11.  PW.1, Mangal Hembram deposed that he knows the informant as well 

as accused and the incident occurred on the day of Holi. On that day, they 

organized a programme of “Khisiri” in Siva Mandir compound and at about 7.30 

p.m. he heard hue and cry in the house of Gopin Hembram and rushed there 

and saw Gopin Hembram lying in the courtyard with injured condition but he 

knows nothing beyond this. At this stage the witness is declared hostile.  

 

12. However, when the prosecution confronted him as regards his previous 

statement before police U/S 161 Cr.P.C. he stated that he did not state before 

police that on the previous night hearing hue and cry in the house of Gopin 

Hembram he rushed there and saw the body of Gopin Hembram lying in the 

courtyard with pool of blood and his family members were crying and came to 

know from the wife of Gopin Hembram that Jagu Hembram, brother of her 

husband, called her husband outside his house after calling him from his sleep 



4 

  

and attacked him with dao and fled away and he along with other villagers, 

tried to catch Jagu Hembram but could not succeed. According to him, Jagu 

Hembram is a meek and mild person and he could not commit such a crime.  

 

13. PW2, Ramesh Tudu also deposed that he knows the informant as well 

as the accused. As the incident occurred on the day of Holi at about 8 p.m. 

and, they organized a “Khisiri” party to celebrate Holi and after accounting 

money collected for observing Holi he went to the house of Pujari to deposit 

the same. Thereafter, he heard that there was an incident in the house of 

informant and having gone there saw the body of Gopin Hembram lying on the 

courtyard with cut injury. At this stage the witness is declared hostile.  

 

14. When PW2 is confronted by prosecution with regard to his previous 

statement before police U/S 161 Cr.P.C., he denied that he stated before police 

that Jagu Hembram killed Gopin Hembram with a dao and fled away leaving 

him in the courtyard and Jagu Hembram is a dangerous kind of person. He 

also denied that he deposed false evidence. He further deposed that his house 

is situated at a distance of half kilometer from the house of Gopin Hembram 

and there was about 200 persons gathered at the time of incident. So far his 

knowledge goes, there was no such quarrel between the brothers and they 

have good relation. He does not know what the wife of deceased said after the 

incident. 

 

15. PW3, Durga Murmu also deposed that he knows the informant as well 

as accused and the incident occurred during Holi. Hearing hue and cry he went 

to the house of informant and saw the body of Gopin Hembram lying in the 

courtyard in injured condition and then, he with the help of villagers, did 

inquest of the dead body and police seized a dao from the spot in his 

presence. Ext.1 is the seizure list. Ext.1 (1) is his signature. But he stated that 

he is not aware how the incident occurred.  

 

16. PW4, Smti. Marangmai Tudu, who is the informant and wife of 

deceased Gopin Hembram, deposed in court on oath that incident occurred 
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about one year back from the date of her deposition. At about 10 p.m. she was 

sleeping in the house with her husband but lamp was on. Then accused Jagu 

Hembram and his wife Tara Hembram entered into her room and called her 

husband. She also stated that her son and two daughters were also sleeping in 

the house. Her elder daughter is 20 years old, son 5 years old and younger 

daughter 3 years old. When they came out accused Jagu Hembram attacked 

her husband with a dao and fell him on the ground. Her elder daughter also 

saw accused attacking her father. She and her daughter Lakhi Hembram made 

hue and cry. The incident was also noticed by her niece whose name is also 

Lakhi Hembram. She is the daughter of Junkai Hembram, another brother of 

her husband. She also deposed that Jagu Hembram lives on the South of her 

residence and Junkai Hembram lives on the North of her house. On the day of 

incident Jagu Hembram and his wife Tara Hembram were under the influence 

of alcohol. When the villagers gathered on the spot, hearing her hue and cry, 

Jagu Hembram fled away. She also deposed that she witnessed the incident by 

her own eyes and subsequently she lodged the FIR. She also stated that after 

the incident, she left her house and now living in Jerusalem another nearby 

village and her daughter Lakhi Hembram also staying in the house of one Bodo 

gentleman.  

 

17. In her cross-examination, P W 4 stated that the incident occurred at 10 

p.m. and it was a dark night. She denied the defence suggestion that she did 

not state before police that a lamp was on in her house and accused Jagu 

Hembram and his wife did not visit her house and call her husband and she did 

not open the door and when they came out accused committed the crime and 

they did not witness the incident. Hearing hue and cry neighbours also 

gathered on the spot but she could not remember the names of all. She also 

stated that there was no quarrel between accused and her deceased husband. 

During Holi, all take alcohol to celebrate Holi and accused Jagu Hembram and 

his wife also took wine. Accused Jagu Hembram and her husband worked 

together in putting tube well. She denied that she did not state before police 

that Jagu Hembram did not kill her husband and due to consumption of over 

alcohol accused hit her husband with a dao by losing his control/sense.  
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18. PW5, Dr. Joyanta Kr. Deka deposed that on 17.3.2014 he had been 

working as Medical and Health Officer in Udalguri Civil Hospital. On that day, in 

connection with Udalguri PS GDE No.405 dated 16.3.2014 he conducted post-

mortem upon the dead body of Gopin Hembram, 40 years male, identified by 

SI Nitai Chandra Rai, UBC/410 Jogen Deka and wife of the deceased 

Morangmai Tudu and on examination he found the following:-  

 A male dead body with rigor mortis with injuries sharp cut wounds at 

different place of body especially-  

(1) Extended from angle of mouth to nap of the neck with multiple cut injury 

seen 5 inches x 2 inches x 2 inches. 

(2) Sharp cut wound 2.5 inches (L) x 2 inches (B) x 2.5 inches (D) cut to 

shoulder bone (L). 

 In his opinion, the death was due to sharp cut injury leading to 

hemorrhagic shock. Ext.3 is the post-mortem report. Ext.3 (1) is his signature.  

 

19. In his cross-examination, he stated that all the injuries are ante-

mortem. During examination he got multiple injuries. His report however, failed 

to disclose the age of injury.  

 

20. PW6, Shyam Tudu deposed that informant is his sister and he knows 

the accused. The incident occurred on the day of Holi (Fakuwa) at around 9 

p.m. He had not seen the incident but his sister told him that there was a 

quarrel between her husband and accused. When police did inquest he stood 

as witness. 

 

21. In his cross-examination, he stated that his sister called him on the 

night of incident and accordingly he came to her house on the same day, but 

he had not seen any quarrel between accused and deceased.  

 

22. PW7, Chunkoi Hembram also deposed that he knows the informant but 

he did not witness the incident as he was in the garden. But he stood as a 

witness to the seizure of dao.  
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23. PW8, Smti. Manti Murmu also deposed that he knows the informant 

and now she has not been residing in his village. He also know accused person 

but he had not seen the incident. The deceased was his father-in-law. 

 

24. In his cross-examination he stated that police interrogated him and he 

denied that he did not state before police that accused killed the deceased. 

 

25. PW9, Nitai Ch. Rai, who is the investigating officer, deposed that on 

17.7.14 he was working as SI of Police at Udalguri P.S. On that day on receipt 

of an FIR from Marangmoi Tudu, then O/C, Udalguri P.S. registered a case and 

entrusted him to investigate the case. During investigation, he visited the place 

of occurrence, recorded the statement of witnesses, conducted inquest and 

also did post-mortem, collected the post-mortem report. However, the charge-

sheet was filed by one Dipankar Gogoi.  He prepared sketch map. Ext.4 is the 

sketch map. Ext.4 (1) is his signature. Ext.5 is the charge-sheet. Ext.5 (1) is 

the signature of SI Dipankar Gogoi and he knows his signature being his 

colleague. During investigation he also seized one dao from the place of 

occurrence in presence of witnesses. Ext.1 is the said seizure list. Ext.1 (2) is 

his signature. He also deposed that witness Mangal Hembram stated before 

him that after having dinner he went to sleep. On hearing hue and cry in the 

house of deceased he went to the house of deceased and saw Gopin Hembram 

lying injured with pool of blood. Other family members were also seen crying in 

the place of occurrence. He heard from wife of deceased Gopin Hembram that 

the younger brother of her husband called her husband Gopin Hembram  and 

assaulted him  by means of a dao  and fled away. Though the villagers made 

attempt to catch the accused but could not. He also stated that the accused is 

a man of desperate character and he indulged in quarrel with many persons. 

So, he suspect that accused killed the deceased. Ext.6 is his statement before 

him and Ext.6 (1) is his signature. Witness Ramesh Tudu also stated before 

him that the wife of Gopin Hembram informed him that accused Jagu 

Hembram after killing her husband by means of a dao, fled away by leaving 

the dead body in the courtyard. According to him, accused Jaggu is a man of 
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desperate character. Ext.7 is the statement of Ramesh Tudu and Ext.7 (1) is 

the signature of I.O.  

 

26. In his cross-examination, he deposed that PW.4, Smti. Marangmai Tudu  

did not state before him that at the time of incident earthen lamp was on in 

the room and Jaggu and his wife came to her room and while they called her 

husband she opened the door and during that time she along with her children 

went out and her elder daughter Lakhi  witnessed the incident and her nephew 

also seen the incident and at the time of incident  her husband quarreled with 

Jagu for boundary land and her 20 years old daughter and 5 years old son also 

witnessed the incident.  

 

27. PW10, Dipankar Gogoi deposed that on 2.2.2015 he was serving as SI 

of police in Udalguri PS and he was entrusted to complete the investigation in 

Udalguri PS case No.30/2014. Accordingly, on examining the record he found 

that the investigation was completed by previous I.O. He therefore, submitted 

the charge-sheet U/S 448/302 IPC. Ext.5 is the charge-sheet and Ext.5 (1) is 

his signature.  

 

28. In the course of arguments, the learned counsel Mr. Jayanta Kumar 

Brahma, appearing for the accused, vociferously contended that there was, in 

fact; no eye witness to the prosecution case. The evidence of PW4, the 

informant cum wife of deceased also cannot be said to be eye witness as there 

are huge inconsistencies and contradictions in her evidence. She adduced 

improved, exaggerated evidence in court only to rope the accused person. She 

had not stated before the I.O. that her daughter and other family members 

also seen the incident of attack of her husband by accused with dao and there 

was any lamp on in her house. So, no reliance can be placed in her evidence 

though she is the only witness claimed to have seen the incident. Moreover, 

the prosecution declared PW1, Mangal Hembram and PW2, Ramesh Tudu as 

hostile. As such, their evidence cannot be trusted and relied on for the purpose 

of conviction. It is further contended that PW3, Durga Murmu, PW6, Shyam 

Tudu, PW7, Chunkoi Hembram and PW8, Manti Murmu were not eye witnesses 
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as they were not present on the spot at the time of incident. They reached the 

place of occurrence after the incident. Therefore, their evidence not being 

direct evidence is not credible and trustworthy enough for sustaining 

conviction, as they had not seen who, in fact, committed the offence of 

murder. So, committing the crime by other criminals cannot be ruled out. 

 

29.  The learned defence counsel further contended that the prosecution 

case is also afflicted with defective investigation. The I.O. made no sincere 

effort to find out the chain of circumstances encompassing the incident and 

also failed to collect credible evidence in this regard. According to learned 

defence counsel, the prosecution evidence is vague and unworthy of credit. 

The medical evidence is not sufficient to hold the accused guilty in the absence 

of any corroborative evidence of eye witnesses. The prosecution also failed to 

establish the case through circumstantial evidence though the nature of the 

case is such. Therefore, learned counsel for accused vociferously contended 

that it is a fit case to record judgment of acquittal.  

 

30. In the context of the submissions made by the learned counsel 

appearing for the accused as well for the state this Court after consideration of 

the evidence and documents notice the following facts:- 

(i).That accused Jagu Hembram visited the house of deceased Gopin Hembram 

at night (10.00 pm). 

(ii). That accused Jagu Hembram carried with him a sharp cutting weapon 

(dao) 

(iii). That Jagu Hembram caused injury on the vital part of the body of 

deceased Gopin Hembram as proved by PW5 Dr. Jayanta Kr. Deka who on 

examination of the dead body of deceased found sharp cut wounds at different 

place of body especially- (1) Extending from angle of mouth to nap of the neck 

with multiple cut injury measuring 5 inches x 2 inches x 2 inches. (2) Sharp cut 

wound measuring 2.5 inches (L) x 2 inches (Breath) x 2.5 inches (Depth) cut to 

shoulder bone (Left) and as opined by doctor the death was due to sharp cut 

injury leading to hemorrhagic shock. 
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(iv). The amount of injury on the body of deceased shows the amount of force 

or pressure employed by accused in causing the injury.  

(v). It is not the case of the prosecution that the injury was caused by accused 

as a result of sudden quarrel or sudden fight.  

(vi). The way in which accused forced the deceased to come out from his 

house by calling him when he was sleeping in his house shows that accused 

has a pre meditated mind. 

(vii). There is no evidence to show that the incident occurred due to grave and 

sudden provocation.  

(viii).That accused acted in a cruel and unusual manner as he gave several 

blows on the body of deceased instead of single blow. 

(ix). The evidence of the prosecution witnesses also establish the fact that 

immediately after the commission of the offence accused fled away from the 

scene. 

31. On careful perusal of the contents of FIR dated 17.3.2014, filed by 

PW4, Smt. Morangmoi Tudu, the wife of deceased, it is seen that there is clear 

and categorical allegation that on 16.3.2014 at about 9.30 p.m. accused Jagu 

Hembram called her husband Gopin Hembram who was sleeping then. 

However, when her husband come out from his sleep accused Jagu Hembram 

attacked him repeatedly with a dao in the courtyard following which her 

husband took his last breath in the courtyard itself. After commission of the 

crime, accused fled away. When she made hue and cry, villagers gathered on 

the spot. 

32. In her statement before police under section 161 Cr.PC she clearly 

stated that on the day of incident after celebration of “Dol Yatra” and after 

dinner, her family members went to sleep but at about 9.30 p m accused call 

her husband from his sleep and attacked him in the courtyard with a dao 

repeatedly causing him dead in the court yard but when she shouted, villagers 

gathered there but in the meantime accused fled away. Though villagers 

searched accused but could not trace him out. 

33. Now, on consideration of the evidence of PW4, adduced in court on 

oath, it transpires that she in no uncertain terms stated in court that she filed 

the case and that accused is the brother of her husband and the incident 
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occurred at about 10 p.m. and at that time she was sleeping in her residence 

with her husband and there was light of lamp in the house. Then accused Jagu 

Hembram and his wife Tara Hembram came to her house and called her 

husband outside. When she opened the door and came out along with her 

husband with two minor children and one major girl, accused Jagu Hembram 

attacked her husband with a dao.  

34. The incident was witnessed by her (informant) as well as her elder 

daughter. When her elder daughter shouted, accused fled away. The incident 

was also seen by her niece namely Lakhi Hembram daughter of Junkoi 

Hembram, the elder brother of her husband. She also deposed that Jagu 

Hembram resides on the South of her residence and Junkoi Hembram, another 

brother of her husband, resides on the North of her house. She also deposed 

that on the day of incident Jagu Hembram and his wife were under the 

influence of alcohol and accused quarreled with her husband regarding land. 

When she shouted, the villagers gathered but Jagu Hembram fled away. She 

reaffirmed that she saw the incident and later on filed the FIR. She also 

deposed that after the incident she used to reside at Jerusalem another village 

nearby.  

35. On perusal of cross-examination of P W 4 it is seen that she stated that 

the incident occurred at 10 p.m. and it was a dark night. She denied the 

defence suggestion that she did not state before police that a lamp was on in 

her house and accused Jagu Hembram and his wife did not visit her house and 

call her husband and she did not open the door and when they came out 

accused committed the crime and they did not notice the incident. Hearing hue 

and cry neighbours also gathered but she could not remember the names of 

all. She also stated that there was no quarrel between accused and her 

deceased husband. During Holi, all take alcohol to celebrate Holi and accused 

Jagu Hembram and his wife also took alcohol. Accused Jagu Hembram and her 

husband worked together in putting tube well. She denied that she did not 

state before police that Jagu Hembram did not kill her husband and due to 

consumption of over alcohol accused hit her husband with dao by losing his 

control/sense.  
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36.  Therefore, after dispassionate evaluation of the evidence in-chief of 

P.W. 4, as well as her cross examination and her previous statements made 

before police u/s 161 CrPC (used for corroboration or contradiction only) it 

appears that there is no such major contradiction or inconsistencies in her 

evidence so as to suspect the trustworthiness of her evidence. Merely because 

P. W. 4 did not state before police that the incident was also seen by her elder 

daughter Lakhi Hembram 20 years old, and younger daughter 3 years old as 

well as her son 5 years old and her nice whose name is also Lakhi Hembram 

daughter of another brother of her husband, and there was a lamp burning at 

the time of incident it does not create any kind of doubt about the authenticity 

of the incident/prosecution case. 

37. In his evidence, PW5, Dr. Jayanta Kumar Deka deposed in no unclear 

temrs that on 17.3.2014 he did the post mortem on the dead body of Gopin 

Hembram, 40 years male dead body, identified by SI Nitai Chandra Rai, 

UBC/410 Jogen Deka and wife of the deceased Morangmai Tudu and on 

examination he found the following:-  

 A male dead body with rigor mortis with injuries sharp cut wounds at 

different place of body especially-  

(1) Extended from angle of mouth to nap of the neck with multiple cut injury 

seen 5 inches x 2 inches x 2 inches. 

(2) Sharp cut wound 2.5 inches (L) x 2 inches (B) x 2.5 inches (D) cut to 

shoulder bone (L). 

 The doctor opined that the death was due to sharp cut injury leading to 

hemorrhagic shock. Ext.3 is the post-mortem report. Ext.3 (1) is his signature.  

 

38. In his cross-examination, DR. Jayanta Kumar Deka PW5, deposed that 

all the injuries were ante-mortem and he found multiple injuries but his report 

is silent about the age of injury. 

 

39. It is to be noted that a heinous offence of murder took place in the own 

courtyard of deceased by calling him outside at 9.30 p.m. while the deceased 

was as sleeping along with his wife in his own residence. It is also to be noted 

that informant Smti. Marangmai Tudu (PW4), PW6, Shyam Tudu, PW7, 
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Chunkoi Hembram, PW8, Smti. Manti Murmu are all illiterate, day labourers 

and rustic persons. They are not conscious of any technicalities of law. They 

being illiterate, are not expected to narrate the incident in panoramic precision 

as is expected from an educated and enlighten person. Different individual 

have different capability of understanding and different way of presenting 

facts. The same incident is not expected to be presented/described in the 

similar manner by different individuals. Some minor discrepancy/variance is 

bound to occur in narrating the facts by different persons depending upon the 

environment in which they grown up and the mental faculty they developed or 

their individual perception or education and other relevant factors.  

40.  As is evident, in the present case, on the backdrop of tea garden life, 

people usually lives in narrow confines, particularly the life of labourers are 

confined between the limit of ‘day long duty’ in the garden and to relax the life 

in the evening with their little earnings. They do not have big dreams so as to 

think big. They prefer to remain carefree whatever little time they spare under 

the influence of alcohol. This is the trend still persists in the Garden life 

particularly during the festival time labourers usually remain more care free 

under the influence of alcohol. 

42. In the case at hand, admittedly, all the above referred witnesses PW4, 

PW1, PW2, PW6, PW7 and PW8 are all illiterate persons. So, their way of 

presenting/narrating facts are naturally not expected to be consistent. 

Nevertheless, PW1, Mangal Hembram and PW2, Ramesh Tudu though declared 

hostile by prosecution, nevertheless, corroborated the fact of visiting the house 

of informant immediately after the incident and having seen the dead body of 

deceased Gopin Hembram lying in the courtyard which fact has been affirmed 

by P W 4. Likewise, PW3, Durga Murmu, PW6, Shyam Tudu also corroborated 

the fact that they also reached the spot immediately after the incident and 

noticed the dead body of deceased lying. So the fact that the dead body of 

Gopin Hembram was lying in the court yard of the informant has undoubtedly 

been proved by these witnesses.  

43. In this context, this court beg to refer a judgment of the Hon’ble Apex 

Court ( (Ramesh Harijan, Appellant Vs State of U.P., Respondent) delivered by 

two Judges Bench of Justices Dr. B.S. Chouhan and Dipak Mishra, reported in 
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(2012) 5 SCC 777, wherein in paragraph 23, 24, 26 and 27 of the judgment it 

was held as under:-  

 “23. It is a settled legal proposition that the evidence of a prosecution 

witness cannot be rejected in toto merely because the prosecution chose to 

treat him as hostile and cross-examine him. 

 “6. … The evidence of such witnesses cannot be treated as effaced or washed 

off the record altogether but the same can be accepted to the extent that their 

version is found to be dependable on a careful scrutiny thereof.” 

[Vide Bhagwan Singh v. State Of Haryana AIR 1976 SC 202; Rabindra Kumar 

Dey v. State of OrissaAIR 1977 SC 170; Syad Akbar v. State Of 

Karnataka. AIR 1979 SC 1848 and Khujji @ Surendra Tiwari v. State Of 

Madhya Pradesh AIR 1991 SC 1853 (SCC p. 635, para 6).] 

24.  In State of U.P v. Ramesh Prasad Misra AIR 1996 SC 2766 (SCC p. 

363, para 7) this Court held that evidence of a hostile witness would not be 

totally rejected if spoken in favour of the prosecution or the accused but 

required to be subjected to close scrutiny and that portion of the evidence 

which is consistent with the case of the prosecution or defence can be relied 

upon. A similar view has been reiterated by this Court in Balu Sonba Shinde v. 

State Of Maharashtra. 2002 7 SCC 543, Gagan Kanojia v. State of Punjab 2006 

13 SCC 516; Radha Mohan Singh v. State of U.P AIR 2006 SC 951,Sarvesh 

Narain Shukla v. Daroga Singh AIR 2008 SC 320 and Subbu Singh v. 

State 2009 6 SCC 462. 

 “83. Thus, the law can be summarized to the effect that the evidence of a 

hostile witness cannot be discarded as a whole, and relevant parts thereof 

which are admissible in law, can be used by the prosecution or the defence.” 

26.   In Balaka Singh v. State of Punjab AIR 1975 SC 1962, this Court 

considered a similar issue, placing reliance upon its earlier judgment 

in Zwinglee Ariel v. State of M.P AIR 1954 SC 15 and held as under: 

(Balaka Singh case, SCC p. 517, para 8) 

 “8. … the court must make an attempt to separate grain from the chaff, the 

truth from the falsehood, yet this could only be possible when the truth is 

separable from the falsehood. Where the grain cannot be separated from the 

https://www.casemine.com/judgement/in/5609abb5e4b014971140d165
https://www.casemine.com/judgement/in/5609abbde4b014971140d2d0
https://www.casemine.com/judgement/in/5609abe2e4b014971140d850
https://www.casemine.com/judgement/in/5609abe2e4b014971140d850
https://www.casemine.com/judgement/in/5609ac6ae4b014971140ecdd
https://www.casemine.com/judgement/in/5609ac6ae4b014971140ecdd
https://www.casemine.com/judgement/in/5609ac6ae4b014971140ecdd
https://www.casemine.com/judgement/in/5609acfbe4b014971141047e
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chaff because the grain and the chaff are so inextricably mixed up that in the 

process of separation, the court would have to reconstruct an absolutely new 

case for the prosecution by divorcing the essential details presented by the 

prosecution completely from the context and the background against which 

they are made, then this principle will not apply.” 

27.  In Sukhdev Yadav v. State of Bihar AIR 2001 SC 3678 this Court held as 

under: (SCC p. 90, para 3) 

 “3. It is indeed necessary, however, to note that there would hardly be a 

witness whose evidence does not contain some amount of exaggeration or 

embellishment—sometimes there would be a deliberate attempt to offer the 

same and sometimes the witnesses in their over anxiety to do better from the 

witness box detail out an exaggerated account.” 

35. In view of the law laid down by the Hon’ble Apex Court and in the 

context of the submissions made by the learned defence counsel, this court 

after examining the evidence of PW1, Mangal Hembram and PW2, Ramesh 

Tudu, who were declared hostile by prosecution, it is seen that though they 

had not seen the incident in their eyes but they corroborated the fact that they 

reached the spot immediately after the incident and saw the dead body of 

deceased Gopin Hembram lying in the courtyard. To this extent, their non- 

hostile portion of evidence fully corroborates the evidence of PW4, Marangmai 

Tudu, the informant cum wife of deceased Goipn Hembram that accused Jagu 

Hembram fleed away from the scene after causing him cut injury with a dao.  

36. Therefore, on close assessment  of the evidence of PW4, it transpires 

that her evidence has been fully corroborated by evidence of medical officer 

Dr. Jayanta Kumar Deka (PW5) as well in material particulars, as the doctor in 

his deposition clearly stated that injuries found on the dead body of deceased 

were sharp cut multiple wounds and PW4, Marangmai Tudu, the informant 

cum wife of deceased Goipn Hembram in her deposition in no uncertain words 

narrated that accused Jagu Hembram caused the death of her husband by 

attacking him with a sharp cutting weapon at about 10 p. m. by calling him 

from his sleep  and she herself open the door of the house. Accused Jagu 

Hembram cut her husband Gupin Hembram with a dao immediately, as soon 

as he came out and ran away. Her evidence found corroboration from the 

https://www.casemine.com/judgement/in/5609ad94e4b0149711411c21
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evidence of P W 1 & 2 to the extent that they reached the spot immediately 

after the occurrence and saw the dead body of Gopin Hembram lying on the 

spot. 

37.  The most positive and vital part of evidence of P. W. 4 is that she was 

all along with her husband at the time incident. This part of evidence of P. W. 

4 cannot be doubted/discarded merely because she stated about identifying 

the accused in the light of lamp in the house. Even if it is assumed that this 

potion of evidence may be a little exaggerated one, given in anger to implicate 

accused with more vigor, nevertheless, this court cannot ignore the fact that 

even otherwise also, P. W. 4 can very well identify accused Jagu Hembram 

even by his voice, as, he being the brother of her husband apart from being a 

neighbour having a close proximity. So she has no difficulty in identifying the 

accused, even if, it was a dark night.  

38. The evidence of Nitai Ch. Rai (PW9), the I.O., in his evidence in-chief, 

clearly stated that during investigation he seized one dao from the place of 

occurrence in presence of witnesses. Ext.1 is the seizure list of the said dao 

and Ext.1 (2) is his signature. P.W. 9 further deposed that during investigation 

he also prepared sketch Map. Ext.4 is the said sketch Map and Ext.4 (1) is his 

signature. Ext. 4 clearly indicates that dead body of Gopin Hembram was lying 

in front of his house. This fact has been fully supported by the evidence of 

P.W. 4 Smt. Marangmai Tudu as we as recovery of the dao on the spot even 

though the I O did not send the blood strain mud for forensic examination or 

collected finger print on the dao which is a lapse on the part of I O in the 

investigation of the case. But this court don’t consider it as substantial defect 

so as to thrown out/discard the entire prosecution evidence as false or 

unworthy of credit. 

39. In case of defective investigation, the Hon’ble Supreme Court in Karnel 

Singh Vs State of MP 1995 (5) SCC 518 was held as under:- 

“In the case of defective investigation the court has to be circumspect in 

evaluating the evidence. But it would not be right in acquitting an accused 

person solely on account of the defect; to do so would amount to play into the 

hands of the investigating officer if the investigation is designedly defective.” 
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40. In 1999 (2)SCC 126 (in Paras yadav and others Vs State of Bihar), the 

Hon’ble Supreme Court held that if the lapse or omission is committed by the 

investigating agency or because of negligence the prosecution evidence is 

required to be examined dehors such omission to find out whether the said 

evidence is reliable or not. The contaminated conduct of the official should not 

stand on the way of evaluating evidence by the courts; otherwise the design 

mischief would be perpetrated and justice would be denied in the informant 

toto.”  

41. In another case, reported in 1988 (4) SCC 517 (Ram Bihari Yadav Vs 

State of Bihar and others), it was held that if primacy is given to such designed 

or intelligence by perfunctory investigation or omission, the faith and 

confidence of the people would be shaken not only in the law informing agency 

but also in the administration of justice. “  

42. Learned counsel appearing for accused Mr. Jayanta Kumar Brahma 

assiduously submitted that investigation of the case by I.O. was full of defects, 

as the I.O. sent only the alleged bamboo handle dao containing suspected 

blood for chemical examination but he did not make any attempt or felt the 

necessity to collect the blood stain found on the spot to ascertain whose blood 

it was, or, try to ascertain whether it is human blood or blood of any other 

living being. Therefore, it entertain doubt about the authenticity of the blood 

found in the bamboo handle dao. Moreover, the evidence of PW4 (A) Sankar 

Ch. Rabha, the scientific officer, Serology Division, Directorate of Forensic 

Science Laboratory, Kahilipara, Assam that in connection with Udalguri PS case 

No.30/14 U/S 448/302 IPC, he examined one bamboo handle dao containing 

stain and blood swab soak in cotton gauze.  Marked Sero No.3373/A and Sero 

No.3373/B and on examination of Sero No. 3373/A and Sero No. 3373/B gave 

positive test for human blood does not help the prosecution case in the 

absence of any evidence to show that the said blood belong to deceased.  

43. However, on careful perusal of the evidence of PW4, Morangmoi Tudu 

who is the informant cum wife of the deceased in conjunction with the 

evidence of PW5, Dr. Jayanta Kumar Deka, the argument of the learned 

defence counsel become pale as Dr. J. K. Deka clearly stated that death of 

deceased Gopin Hembram was admittedly caused by a sharp cutting weapon 
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as he found sharp cut wounds at different place of body especially- (1) 

Extending from angle of mouth to nap of the neck with multiple cut injury 

measuring 5 inches x 2 inches x 2 inches. (2) Sharp cut wound measuring 2.5 

inches (L) x 2 inches (B) x 2.5 inches (D) cut to shoulder bone (L) The doctor 

also opined that the death was due to sharp cut injury leading to hemorrhagic 

shock. The fact that a bamboo handle dao was recovered by I.O. on the spot 

during investigation has been categorically established by the evidence of PW3 

Durga Murmu as in his evidence PW3 Durga Murmu stated that police seized 

one dao having bamboo handle having blood stain vide Ext.1 and he stood as 

a witness to the said seizure amply proves the fact that accused used the dao 

in committing the crime against deceased. 

44.  Therefore, the fact that deceased was killed by accused with a bamboo 

handle dao has been proved not only by the evidence of doctor, P.W.5 but also 

from the evidence of PW4, the informant cum wife of deceased, PW3 seizure 

witness Durga Murmu, the evidence of PW4 (A) Sri Sankar Ch. Rabha, the 

Forensic expert who found the dao with positive human blood of group “A”. 

Therefore, not sending the blood stain earth for chemical examination to 

ascertain whose blood it was, has not, in any manner, doubted the 

truthfulness/authenticity of the prosecution case as it is not the case of 

defence that the blood stain found in the dau belong to any other person other 

than deceased.  

45. The lapses in the course of investigation on the part of I.O. as pointed 

out by the learned defence counsel do not affect the core of the prosecution 

case as the evidence of other prosecution witnesses namely- PW4, Morangmoi 

Tudu the informant cum wife of deceased, P. W. 4(A) Sri Sankar Chandra 

Rava, the forensic expert who proved Exhibit No 3373/A one bamboo handle 

dao containing suspected blood and Sero No3373/B one air tight glass vial  

containing blood swab soak in cotton gauze having given positive test on 

examination. PW5, Dr. Jayanta Kumar Deka also sufficiently establish the fact 

that it was accused Jagu Hembram who killed his own brother at night by 

calling him from his sleep on the fateful night as the doctor found multiple cut 

injuries on the body of Gopin Hembram which fact has been narrated by P W 

4. The way in which accused killed the deceased shows that he visited the 
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house of deceased at night with clear intention in mind to kill Gopin Hembram. 

P.W. 9 the I .O also adduced corroborative evidence that during investigation 

he also prepared sketch Map (Ext.4) clearly indicating that dead body of Gopin 

Hembram was lying in front of his house and he also found one bambbo 

handle dao on the spot. There is little scope to doubt/suspect the prosecution 

case as the incident occurred at night on 16-03-2014 and the FIR was lodged 

immediately on 17-03-2014 narrating the fact. There is no infirmity as regards 

time of incident and accused involved in the crime. 

 

46. On assessment of the evidence of the prosecution witnesses namely 

the PW1 Mangal Hembram, PW2 Ramesh Tudu, PW3 Durga Murmu,PW4 

Marangmai Tudu, and Investigation Officer PW9 it is found that they clearly 

establish the fact that the dead body of deceased Gopin Hembram was lying in 

front of his house of informant which fact also unerringly prove that accused 

Jagu Hembram committed criminal trespass with intent to commit an offence 

(i.e. to kill his brother deceased Gopin Hembram) because he entered into the 

land/property under the possession of deceased Gopin Hembram with intent to 

commit an offence therefore, the accused Jagu Hembram at the same time 

committed another offence as defined in Section 441, 442 IPC punishable 

under Section 448 of IPC as for commission of offence under Section 448 of 

IPC condition prescribed under Section 441 IPC needs to be fulfill.  

47.  In the present case, as it transpires in the evidence of prosecution 

witnesses, accused Jagu Hembram definitely committed house trespass i.e. 

into the land of deceased Gopin Hembram at night (10.00 pm) with the 

intention to kill him with a sharp cutting weapon has been fully 

corroborated/proved by Ext.4 (the sketch map) prepared by the I/O, PW9. It is 

thus clear that accused Jagu Hembram is guilty of committing offence under 

Section 448 IPC as well apart from committing the offence of murder under 

section 302 IPC.  

48. The way in which accused Jagu Hembram killed his own brother Gopin 

Hembram clearly shows that his act certainly fall under the definition of Section 

300 IPC because the act by which death is caused is done with the intention of 

causing death or bodily injury as the offender knows to be likely to cause death 
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of the person to whom the harm is caused and the bodily injury intended to 

inflicted is sufficient in the ordinary course of nature to cause death with the 

knowledge that it is so imminently dangerous that it must, in all probability, 

cause death or likely to cause death by the nature of injury caused by him.  

49.  In the result, accused Jagu Hembram is found guilty under section 

302/448 IPC.  

50. I have considered the provisions of section 360 of the probation of 

offenders Act, 1958 but having considered the age of accused who is 52 years 

old and the nature and gravity of the offence committed by accused, this court 

is not inclined to extend the benefit of the probation of offenders Act, 1958 

against accused Jagu Hembram. 

 

SENTENCE HEARING 

 

51.  I have heard the accused on the point of sentence as provided u/s 

235(2) Cr.P.C. It is submitted that accused Jagu Hembram is a person of about 

52 years old and he has his wife, children living. It is submitted that he has 

responsibility to maintain his family members being the sole bread earner. 

Therefore, accused pleaded clemency while awarding sentence. 

53. It is the avowed principle of civil society that crime against society need 

to be severely dealt with. The socio-economic status, religion race caste or 

creed of the accused are irrelevant considerations in sentencing policy. 

Protection of society and deterring the criminal is the main object of law and 

that is required to be achieved by imposing appropriate sentence. The 

sentencing courts are expected to consider all relevant facts and circumstances 

which is commensurate with the gravity of the offence. The sentencing court 

must hear the loud cry for justice by the society more particularly in cases of 

serious dimension such as the case at hand which demands imposing a proper 

sentence. 

54. Therefore, Having heard the contention of the accused person and 

taking into consideration of all the mitigating and extenuating circumstances, 

this court found that the only mitigating factor in favour of accused is that he 

has no previous record of committing any offence and he has his wife and 
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children living. However, considering the quantum of punishment prescribed by 

the statute for the commission of the offence under section 302 IPC, and 

mitigating circumstances as projected by the accused person become pale in 

comparison to punishment prescribed for the offence which is punishable with 

death or imprisonment for life, and shall also be liable to fine.  

55. In (1994)2 SCC 220 Dhananjay Chatterjee alias Dhana vs State of West  

Bengal in connection with awarding punishment Hon’ble Supreme Court held in 

para 15 as follows:  

“15. In our opinion, the measure of punishment in a given case must depend 

upon the atrocity of the crime; the conduct of the criminal and the defenceless 

and unprotected state of the victim. Imposition of appropriate punishment is 

the manner in which the courts respond to the society's cry for justice against 

the criminals. Justice demands that courts should impose punishment fitting to 

the crime so that the courts reflect public abhorrence of the crime. The courts 

must not only keep in  view the rights of the criminal but also the rights of the 

victim of crime and the society at large while considering imposition of 

appropriate punishment.” 

55. In the case at hand, it is seen that accused Jagu Hembram even did not 

spare his own brother Gopin Hembram whom he killed at night in his own 

courtyard right in the eyes of the wife of deceased by calling him outside while 

deceased was sleeping in his own residence. Therefore given the barbaric way 

in which accused killed his own brother for no just reason, he is a menace to 

the society who will not care to do harm to others. Therefore, considering all 

the extenuating and mitigating circumstances and the impact of the offence in 

the society, this court is of the considered view that rigorous imprisonment for 

life (which means for the rest of his life) and fine of Rupees 5000/-(Five 

thousand) only I/d simple imprisonment for another 3(three) months is the 

appropriate punishment for commission of offence under section 302 IPC. 

56. On the other hand, for the commission of offence under Section 448 

IPC accused is also convicted and sentenced to undergo rigorous imprisonment 

for a period of 6(six) months and fine of Rs. 1,000/-(one thousand) I/d simple 

imprisonment for another 15(fifteen) days. However, both the sentences are 

directed to run concurrently. This court feels, the sentence of imprisonment 
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and fine awarded to accused person will serve the ends of justice. Accused be 

taken into custody immediately. 

57. Since due to the nonchalant conduct of the accused put the life of the 

family members of deceased in great trouble, loss and injury as a result of 

killing the main pillar of the house the minor children in particular and wife and 

a major daughter in general, it is considered a most fit case to award 

compensation to the dependents of the victim. Therefore, as provided in 

section 357A (2) Cr.PC, this court recommend that District Legal Services 

Authority, Udalguri shall assess and decide award of appropriate compensation 

to the dependents of the deceased. 

58. The period of detention, if any, already undergone by accused person 

during the course of investigation, enquiry or trial shall be set off against the 

term of imprisonment as provided u/s 428 Cr.P.C. 

59. The bail bond of accused person stand cancelled and surety is 

discharged forthwith. 

60. Let a copy of the judgment be furnished to accused free of cost as 

provided in section 363 Cr.P.C. 

61. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Udalguri as provided in section 365 Cr.P.C. 

62. The seized material, if any, be disposed of in accordance with law. 

63. Let the case record be consigned to record room. 

64. Judgment is signed sealed and delivered in open court on this 23rd day 

of November, 2020 at Udalguri. 

 

 

 

                                                                                  C.B. Gogoi 

                                                                    Sessions Judge, Udalguri. 
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APPENDIX 

1.  The prosecution has examined the following 11 Nos. of witnesses:- 

PW1    Mangal Hembram. 

PW2   Ramesh Tudu. 

PW3 Durga Murmu 

PW4 Marangmai Tudu 

PW4(A) Sankar Ch. Rabha  

PW5 Dr. Jayanta Kr. Deka 

PW6 Shyam Tudu 

PW7 Chunkoi Hembram 

PW8 Manti Murmu 

PW9 Nitai Ch. Rai 

PW10 Dipankar Gogoi 

 

2. The prosecution exhibited 7 documents:- 

Ext.1 Seizure list 

Ext.2 FSL Report 

Ext.3 Post-mortem report 

Ext.4 Sketch map 

Ext.5 Charge-sheet 

Ext.6 Hostile statement of witness Mangal Hembram 

Ext.7 Hostile statement of witness Ramesh Tudu 

 

 

                                                                                  (C.B. Gogoi) 

                                                                    Sessions Judge, Udalguri. 
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